From: Soscia.Marylou@epamail.epa.gov

To: Szelag.Matthew@epamail.epa.gov
Date: Monday, June 18, 2012 5:34:25 PM
Attachments: Treaty Rights 20110202.pdf

#2

Mary Lou $oscia | Columbia River Coordinator | U$ EPA
805 S.W. Broadway, Suite 500 | Portland, OR 97205

503.326.5873

www.epa.gov/columbiariver | https://twitter.com/EPAcolumbia

From: "McCormack, Craig (ECY)" <cmcc461@ECY.WA.GOV>

To: Marylou Soscia/R10/USEPA/US@EPA

Date: 10/11/2011 03:52 PM

Subject: FW: Ecology news: Ecology starts dialogue about reducing toxic chemicals in fish to better protect public health

Marylou

Press release is noted in the correspondence below. Below is the fish
consumption web portal page link:

http://www.ecy.wa.gov/toxics/fish.html

The fTish consumption rate report can be accessed through this link.

Regards/Craig

From: MTCA Cleanup Regulation and Sediment Management Standards Rule Making

Updates [mailto:MTCA-SMS-RULE-UPDATE@LISTSERV.WA.GOV] On Behalf Of Hankins,
Martha (ECY)

Sent: Tuesday, October 11, 2011 1:09 PM

To: MTCA-SMS-RULE-UPDATE@LISTSERV.WA_GOV

Subject: Ecology news: Ecology starts dialogue about reducing toxic chemicals
in fish to better protect public health

Washington Department of Ecology news
FOR IMMEDIATE RELEASE - Oct. 11, 2011
11-275
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Washington State Indian Tribes

There are 29 federally recognized tribes in Washington State.! The listing and geographic
locations for the 29 tribes in Washington State are provided below.

Treaty Reserved Rights and Customs

Principles of tribal sovereignty, the federal trust responsibility, and treaty reserved rights are
grounded in the United States Constitution, Indian Treaties, federal statutes, regulations,
executive orders, and various court decisions.? These sources of federal Indian law provide for
the sovereign status of federally recognized tribes that distinguishes the tribes from other ethnic
minority populations in the United States. The United States Government recognized the
sovereign status of Native American Tribes when they negotiated treaties with the Tribes. Under
the negotiated Indian treaties with the federal government the Tribes relinquished land and
selected rights in exchange for commitments from the U.S. government to provide peace,
education, protection, heath care, and other federal commitments. Under these negotiated
treaties, Tribes retain any rights not expressly relinquished at the time the treaty was signed.>

Washington Territorial Governor Isaac Stevens, in 1854 and 1855, negotiated treaties with 24 of
the 29 modern-day federally recognized tribes in Washington. The table below provides
information related to the Indian treaties for Washington State. Not all Indian tribes in
Washington State are represented in this table because many Indian tribes and bands negotiated
rights and lands with the federal government through executive orders or other legal procedures,
such as the Confederated Tribes of the Colville Reservation. As noted in Table 5, page 35,
Ulysses S. Grant established the Colville Indian Reservation in 1872 by Executive Order. *

! Governor’s Office of Indian Affairs, July 2010 access to web link: http://www.goia.wa.gov/Tribal-
Information/Map.htm

2 United States Constitution, Article VI, Section II states that, “...all treaties made, or which shall be made under the
authority of the United States, shall be the supreme law of the land; and the judges in every state shall be bound
thereby, anything in the Constitution or laws of any State to the contrary notwithstanding.”

3 Canby, Jr., William C. American Indian Law in a Nutshell, 3" Edition. West Publishing, Co: St. Paul, MN, 1988.

* A Walk Through Time, Confederated Tribes of the Colville Reservation, web location:
http://www.colvilletribes.com/past.htm
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Native American Treaties For Washington State (The Stevens Treaties)

Treaty Date Treaty Tribes Ratifying
Statute
Dec. 26, 1854 | Treaty of Medicine Muckleshoot, Nisqually, 10 Stat. 1133
Creek Puyallup, Squaxin Island
January 22, | Treaty of Point Elliott Lummi, Nooksack, Suak- 12 Stat. 927
1855 Seauttle, Stillaguamish,
Suquamish, Swinomish, Tulalip,
Upper Skagit
January 26, | Treaty of Point No Point | Lower Elwha Band of Clallams, | 12 Stat. 933
1855 Skokomish, Port Gamble Band
of Clallams
January 31, | Treaty of Neah Bay Makah 12 Stat. 939
1855
June 09, 1855 | Treaty with the Yakimas | Yakima (14 tribes/bands) 12 Stat. 951
(also referred as the
Camp Stevens Treaty)
July 01, 1855 | Treaty of Olympia (also | Hoh, Quileute, Quinault 12 Stat. 971
referred to as Quinault
River Treaty)
June 9, 1855 | Treaty with the Walla Walla Walla, Cayuse, Umatilla | 12 Stat. 945
Walla, Cayuse, and
Umatilla of 1855
June 11, 1855 | Nez Perce Treaty, 1855 | Nez Perce 12 Stat. 957

April 09, 1872

Colville Indian
Reservation (not part of
Stevens Treaties

11 tribes & bands of Indians,
Confederated Tribes of the
Colville Reservation

President Grant
Executive Order

Adapted from Table 3, page 56, Political and Social Ecology of Contemporary Makah Subsistence Hunting, Fishing
and Shellfish Collecting Practices by Jennifer Sepez, Dissertation Submitted in Partial fulfillment of Requirements
for Doctor of Philosophy, University of Washington, Department of Anthropology. 2001.
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Usual and Accustomed Fishing Areas

All of the Stevens negotiated treaties and most other negotiated Indian documents or legal
proceedings included the following narrative or some similar type of narrative:

“The exclusive right of taking fish in all the streams, where running through or bordering
said reservation, is further secured to said confederated tribes and bands of Indians, as
also the right of taking fish at all usual and accustomed places, in common with Citizen
of the Territory, and of erecting temporary buildings for curing them; together with the
privilege of hunting, gathering roots and berries, and pasturing their horses and cattle
upon open and unclaimed land.” ' ®

The above narrative confers Treaty reserved rights for Native Americans to harvest fish off-reservation
in “usual and accustomed” sites. The Tribal right to harvest fish in off-reservation “usual and
accustomed” areas was reaffirmed in United States v. Winans, 1905, noting:

“Only a limitation of [those aboriginal rights], however, was necessary and intended [by direct
treaties], not a taking away. In other words, the treaty was not a grant of rights to the Indians,
but a grant of frights from them - - a reservation of those not granted.

In the landmark 1974 decision in United States v. Washington, presiding U.S. District Court
Judge George Boldt further reaffirmed the rights of Washington’s Indian tribes to harvest fish in
“usual and accustomed grounds and stations” as prescribed in the Federal treaties signed in 1854
and 1855. The “Boldt Decision” allocated 50% of the annual fish harvest to treaty-based
Washington tribes. In 1975, the Ninth Circuit Court of Appeals upheld Boldt’s ruling, and was
reaffirmed in 1979 by the U.S. Supreme Court. The U.S. Supreme Court recognized the Tribal
right to fish as “not much less necessary to the existence of the Indians than the atmosphere they
breathed.” Because shellfish are fish within the meaning of the Indian treaties and there is no
language within the Stevens treaties restricting harvests by species the treaty reserved rights to
harvest fish includes the harvesting of shellfish in “usual and accustomed grounds and stations.”’

Northwest Tribal “usual and accustomed grounds and stations” overlap with one another and
may have geographical extensions beyond Tribal ceded areas. The Appendix E tables
summarize Usual and Accustomed Tribal fishing areas prepared by the Washington Attorney
General’s Office. The boundaries associated with previously adjudicated usual and accustomed
Tribal fishing areas may change as a result of inter-tribal litigation and newly recognized tribes
may seek to have their treaty rights adjudicated as well. As noted by the maps of Washington

> The Yakima Treaty, June 09, 1855. Treaty between the United States and the Yakama Nation of Indians.
Concluded at Camp Stevens, Walla Walla Valley, June 9 1855. ARTICLE IIl. Web location for treaty:
http://www.ccrh.org/comm/moses/primary/yaktreaty.html

® Nez Perce Treaty, 1855, ARTICLE 3 found at web location:
http://www.ccrh.org/comm/river/treaties/nexperce.htm

7 United State v. Washington: the Boldt decision reincarnated. Mariel J. Combs. Environmental Law. Vol. 29. 1999.

7
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Indian reservations and Tribal ceded lands (see map below), along with Tribal Usual and
Accustomed fishing areas most, if not all, of Washington State have Treaty reserved rights to
harvest fish and shellfish. Treaty reserved rights to harvest fish and shellfish is particularly
significant throughout the Puget Sound and the Straits of Georgia and Juan de Fuca.

Ecology Proposal and Rationale

Ecology is proposing to adopt a default fish consumption rate to establish sediment management
standards based on Native American fish consumption information. The rationale for this
proposal is provided in Chapter 6 of the Fish Consumption Rate Technical Support document.
Part of Ecology’s rationale is that the Pacific Northwest in general, Washington State in
particular, is home to a large number of Native American tribes with reservations and with
treaty-reserved rights. Each of these tribes and reservations are circumscribed by large
geographical areas that define ceded lands (see map below) and provide on and off reservation
rights to harvest fish. Tribal subsistence fishing areas include all major watershed areas in
Washington State.® The map below illustrates the large watershed areas of Washington State that
are associated with Tribal subsistence fishing areas. The map is NOT intended to delineate
specific tribal subsistence fishing areas or to associate a fishing area with a specific tribe, but
rather to illustrate the large geographic watershed-based areas in Washington State where Native
populations harvest fish. Also, tribal usual and accustomed fishing areas may be located in and
around these Washington State watersheds. The rationale to apply a tribal default fish
consumption rate for Washington State is based, in part, on recognizing:

e Washington State is home to a large number of Native American tribes with

reservations’;

e Recognition of Native American treaty-reserved rights and establishing Government-to-
Government relationhips®,**,*%;

e Usual and accustomed fishing areas located throughout Washington State®®;

e Tribal subsistence fishing areas include all major watershed areas in Washington State™;

& Tribal Consultation with Bruce Jones, Fran Wilshusen and Darrell Phare. Northwest Indian Fisheries Commission.
2010.

° Governor’s Office of Indian Affairs, Washington State Tribal Directory, Web Location: http://www.goia.wa.gov/
10 Washington State 1989 Centennial Accord Between Federally Recognized Indian Tribes In Washington State and
the State of Washington. Centennial Accord Web Location: http://www.goia.wa.gov/Government-to-
Government/Data/CentennialAccord.htm

" Washington State Department of Ecology’s Centennial Accord Implementation Plan recognizes “The unique legal
status of tribes and presence of tribally reserved rights and cultural interests throughout the state creates a special
relationship between tribes and the state of agencies responsible for managing and protecting the natural
resources of the state.” Web location

'2 Governors Office of Indian Affairs. Executive Summary-Government-to-Government Implementation Guidelines.
Web location: http://www.goia.wa.gov/Government-to-Government/Data/guidelines.htm

B Washinton State Department of Transportation Model Comprehensive Tribal Consultation Process for the
National Environmental Policy Act. July 2008. Appendix B: U&A Summary from WA State’s Attorney General’s
Office.
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¢ Native American fish consumption information based on dietary recall surveys (survey
are reviewed and documented in the fish consumption technical support document);

o Native American assessments and technical publications providing fish consumption
information®® ' *" 18 _ (foot notes provide a partial list of assessments and evaluations on
fish consumption-please refer to the fish consumption technical support document for
further documentation)

o Other????

" BID and Consultation with NW Indian Fisheries Commission 2010 & 2011.

1 Harris, Stuart G., and Harper, Barbara L. A Native American Exposure Scenario. Risk Analysis, Vol. 17, No 6, 1997,
pages 789-795.

16 Harper, Barbara L.; Flett, Brian; Harris, Stuart; Abeyta, Corn; and Kirschner, Fred. The Spokane Tribe’s
Multipathway Subsistence Exposure Scenario and Screening Level RME. Risk Analysis, Vol. 22, No. 3, 2002, pages
513-526.

v Washington State Department of Ecology. DRAFT: Analysis and Selection of Fish Consumption Rates for
Washington State Risk Assessments and Risk-Based Standards. By Leslie Kiell and Lon Kissinger. March 1999.

¥ swinomish, 2006. Swinomish Tribe, Office Of Planning and Community Development, Water Resources Program.
Bioaccumulative Toxics in Subsistence-Harvested Shellfish-Contaminant Results and Risk Assessment. EPA Grant
No. R-829-467-0
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Federally Recognized Tribes in Washington State

1. Confederated Tribes of the Chehalis 15. Quileute Tribe
Reservation 16. Quinault Nation

2. Colville Confederated Tribes 17. Samish Nation

3. Cowlitz 18. Sauk-Suiattle Tribe

4. Hoh Tribe 19. Shoalwater Bay Tribe

5. Jamestown S’Klallam Indian Tribe 20. Skokomish Tribe

6. Kalispel Tribe 21. Snoqualmie Tribe

7. Lower Elwha Klallam Tribe 22. Spokane Tribe

8. Lummi Nation 23. Squaxin Island Tribe

9. Makah Tribe 24. Stillaguamish Tribe

10. Muckleshoot Tribe 25. Suquamish Tribe

11. Nisqually Tribe 26. Swinomish Tribe

12. Nooksack Tribe 27. Tulalip Tribe

13. Port Gamble S’Klallam Tribe 28. Upper Skagit Tribe

14. Puyallup Tribe 29. Confederated Tribes of the Yakama
Indian Nation

Governor’s Office of Indian Affairs. Washington State Tribal Directory. 2011 Web
location: http://www.goia.wa.gov/Tribal-Directory/TribalDirectory.pdf

LOCATION OF TRIBAL RESERVATIONS IN WASHINGTON STATE
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Federally Recognized Tribes of Washington State
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Usual and Accustomed Fishing Areas
Northwest Washington
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Colville Confederated Tribes Traditional Territory in the State of Washingtor
(compilation of other data; county boundaries for reference)
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Washington State Tribal Usual and Accustomed Fishing Places™

Summary of Adjudicated Off-Reservation Tribal Usual and Accustomed
Fishing Areas for Western Washington Tribes As Of August 24, 2007

Tribe

Usual and Accustomed Fishing Places

Chehalis

None

Chinook

None

Cowlitz

None

Duwamish

None
-Modern day Duwamish do not hold fishing rights reserved to the Duwamish
Tribe that signed the treaty

Hoh

-Hoh River system (mouth to uppermost reaches & tributaries)
-Quillayute River system & tributaries
-Dickey River system

-Bogachiel River system

-Calawah River system

-Soleduck River system

-Queets River system

-Quinault River system

-Lake Dickey

-Pleasant Lake

- Lake Ozette

-Adjacent tidewaters and saltwater areas.

Tribe

Usual and Accustomed Fishing Places

¥ Washinton State Department of Transportation Model Comprehensive Tribal Consultation Process for the
National Environmental Policy Act. July 2008. Appendix B: U&A Summary from WA State’s Attorney General’s

Office.

17
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Jamestown -Strait of Juan de Fuca waters

S'Klallam -All streams draining into Strait of Juan de Fuca from Hoko River east to the
mouth of Hood Canal
-Waters of San Juan Islands archipelago
-Waters off the west coast of Whidbey Island
-Hood Canal
-All streams draining into Hood Canal except Skokomish River & tributaries
-Sekiu River

Lower Elwha -All streams draining into the Strait of Juan de Fuca from the Hoko River east
to the mouth of Hood Canal and waters of the Strait of Juan de Fuca
-Marine waters of the Strait of Juan de Fuca east to Port Crescent (near Port
Angeles) and rivers/streams along Strait of Juan de Fuca from Hoko River
east to the Lyre River, including the Pysht River and Twin River
-Waters off the west coast of Whidbey Island
-Hood Canal and all streams draining into Hood Canal except the Skokomish
River and its tributaries

Lummi -Marine areas of Northern Puget Sound from the Fraser River south to
Edmonds
-Bellingham Bay
-River drainage systems, especially Nooksack, emptying into the bays from
Boundary Bay south to Fidalgo Bay
-Admiralty Inlet
-No U&As in mouth of Hood Canal of Strait of Juan de Fuca

Makah -Marine waters of Strait of Juan de Fuca east to Port Crescent
-Rivers/streams along Strait of Juan de Fuca from the Hoko River east to the
Lyre River, including the Pysht River & Twin River
-Pacific Ocean waters

Tribe Usual and Accustomed Fishing Places
Muckleshoot -Upper Puyallup River & tributaries

-Carbon River & tributaries
-Stuck River & tributaries
-White River & tributaries
-Green River & tributaries
-Cedar River & tributaries
-Black River & tributaries
-Soos Creek

-Burns Creek
-Newaukum Creek

-Lake Washington
-Elliott Bay

18
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Nisqually

-Saltwaters areas of the mouth of the Nisqually River and surrounding bay
-Nisqually River & tributaries -

-McAllister (alkla Medicine or Shenabnam) Creek

-Sequalticu Creek

-Chambers Creek

-Lakes between Steilacoom and McAllister Creeks

-All saltwater areas of southern Puget Sound from the northernmost tip of the
area generally known as Henderson Bay south to the Nisqually River bay area to
a line drawn from Johnson Point to Devils Head; from a line drawn east from
Point Fosdick on Kitsap Peninsula to Day's Island south to the Nisqually River
bay area (to a line drawn from Johnson Point to Devils Head); and all waters
between Henderson Bay and the Narrows (to a line drawn from Point

Fosdick to Day's Island) including Carr Inlet and Hale Passage; as well as the
freshwater rivers and streams which drain into that area

Tribe

Usual and Accustomed Fishing Places

Nooksack

-Nooksack River & tributaries

-Bellingham Bay

-Chuckanut Bay

-Birch Bay

-Semiahmoo Bay

-Semiahmoo Spit and surrounding marine waters

Port Gamble
S'Klallam

-Waters of the Strait of Juan de Fuca

-All streams draining into the Strait of Juan de Fuca from the Hoko River east
to the mouth of Hood Canal

-Sekiu River

-Waters of the San Juan Islands archipelago

-Waters off the west coast of Whidbey Island

-Hood Canal and all streams draining into Hood Canal except Skokomish
River & tributaries

Puyallup

-Salt waters north and west of a line drawn from Mahnckes Point on the
Kitsap peninsula to the westernmost point of McNeil Island bordering on Pitt
Passage, then extending from Hyde Point on McNeil Island to Gibson Point
on Fox Island and then extending from Fox Point on Fox Island to Point
Fosdick on the Kitsap peninsula, generally known as the Carr Inlet/Henderson
Bay/Hale Passage area, as well as the freshwater rivers and streams which
drain into that area

-Those salt waters north and east of a line drawn from Hyde Point on McNeil
Island to Gordon Point on the mainland and south of those marine areas
generally known as the Narrows area

-Puyallup River and tributary rivers and creeks

-Smaller creeks adjacent to but not tributaries of the Puyallup River

19
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Tribe Usual and Accustomed Fishing Places
Quileute -Hoh River from mouth to uppermost reaches and tributary creeks
-Quileute River and its tributaries
-Dickey River

-Soleduck River

-Bogachiel River

-Calaway River

-Lake Dickey

-Pleasant Lake

-Lake Ozette

-Adjacent tidewaters and saltwater

Quinault -ClearWater River

-Queets River

-Salmon River-Quinault (including Lake Quinault and Upper Quinault)
-Raft River tributaries

-Moclips River

-Copalis River

-Joe Creek

-Adjacent ocean fisheries

Shared U&As - Grays Harbor and streams emptying into Grays Harbor

Samish U&As being determined in ongoing litigation

Tribe Usual and Accustomed Fishing Places

Sauk-Suiattle -Sauk River and Bedal Creek (tributary)
-Cascade River
-Suiattle River and tributaries
-Big Creek
-Tenas Creek
-Buck Creek
-Lime Creek
-Sulphur Creek
-Downey Creek
-Straight Creek
-Milk Creek

Shoalwater Bay | None

Skokomish -All waterways draining into Hood Canal
-Hood Canal

20
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Snohomish None

Snoqualmie None

Squaxin -Shallow bays, estuaries, inlets and open waters of Southern Puget Sound
-Freshwater streams and creeks draining into those waters
-Saltwater north and west of line drawn from Mahnckes Point (Kitsap
Pennisula) to the western most point of McNeil Island bordering Pitt Passage
then extending from Hyde Point on McNeil Island to Gibson Point on Fox
Island and then extending from Fox Point on Fox Island to Point Fosdick on
the Kitsap peninsula, generally known as the Carr Inlet/Henderson Bay/Hale.

Tribe Usual and Accustomed Fishing Places

Steilacoom None

Stillaguamish -Area embracing the Stillaguamish River and north and south forks

Suquamish -Marine waters of Puget Sound from the northern tip of VVashon Island to the
Fraser River including Haro and Rosario Straits
-Streams draining into the west side of this portion of Puget Sound and also
Hood Canal
-No U&A on east side of Puget Sound

Swinomish -Skagit River and tributaries
-Sarnish River and tributaries
-Marine areas ofnorthern Puget Sound from the Fraser River south to and
including Whidbey,Camano, Fidalgo, Guemes, Sarnish, Cypress and the San
Juan Islands
-Bellingham Bay
-Hale Passage adjacent to Lummi Island
-No U&A in Salmon catch Management Area 10

Tulalip -Admirality Inlet, including its Whidbey Island bays
-Saratoga Passage
-Penn Cove
-Holmes Harbor
-Possession Sound and Puget Sound south of Whidbey Island to the present
West Point Lighthouse, including Tulalip Bay and Port Gardiner
-Stu-bus and lle'i-s-tu-bus
-Port Susan inlet except close to the mouths of the Stillaguamish River
-Waters off the west coast of the Whidbey Island including those northerly
and westerly from the West Beach shoreline from Deception Pass to Pt.
Partridge

Tribe Usual and Accustomed Fishing Places
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-Point Roberts, Birch Bay and adjacent waters now designated WDF Area 7A
-The waters of the San Juan Archipelago, Haro Strait and Rosatio Strait and the
portion of the Strait of Juan de Fuca northeasterly of a line drawn from Trial
Island (in Canada) to Protection Island

-The waters of WDF Area 10

-Snohomish-Snoqualamie-Skykomish River drainage area including its
freshwater lakes

-Stillaguamish River (only with the permission and at the invitation of the
Stillaguamish Tribe)

Note: see detailed information in Attachment 2 for areas excluded.

Upper Skagit

-Numerous areas along the Skagit River extending from about Mt Yemon
upstream to Gorge Dam

-Saratoga Passage on the east coast of Whidbey Island from Sneatlum Point
in the vicinity of Penn Cove and Herrington's Lagoon to Holmes Harbor and
on Camano Island from Utsaladdy to the vicinity of Camano Island State Park
and Elger Bay.

-Deception Pass

-Similk Bay and southward to and including Penn Cove and Utsaladdy
-Yicinity of Bayview on Padilla Bay to the vicinity of Blanchard on Samih
Bay up to and including Chuckanut Bay

Yakima

-Snogualmie River &. tributaries
-Snohomish River & tributaries
-Green River & tributaries
-Puyallup River & tributaries
-Nisqually River & tributaries
-Stuck River & tributaries
-Duwamish River &tributaries
-White River & tributaries
-Carbon River & tributaries
-Black Rivers & tributaries
-No saltwater U&AS

22
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Court Orders Pertaining to Adjudicated Usual and Accustomed Tribal

Fishing Grounds — Western Washington Tribes

Tribe U & A Description or Holding Cite
Chehalis Findings from original Boldt decision:
None.
Subsequent published decisions: Confederated Tribes of
Chehalis
Indian Reservation v. State of
Washington, 97 F.3d 334
(1996)
Chinook Findings from original Boldt decision:
None.
Subsequent published decisions:
None.
Cowlitz Findings from original Boldt decision:
None.
Subsequent published decisions:
None.
Duwamish Findings from original Boldt decision:
None.
Subsequent published decisions: U. S.v. State,641 F.2d 1368
(9th Cir. 1981),Cert. denied,
454 U.S. 1143(1982)
Hoh Findings from original Boldt decision:
U.S. v. State, 384 F.Supp.
In treaty times the usual and accustomed fishing 312,
places of the Quileute and Hoh Indians included the | 359 (W.D.Wash.1974)
entire Hoh river system and the Quillayute, Dickey,
Bogachiel, Calawah, Soleduck, Queets and Quinault FOF 39
river systems.
Tribe U & A Description or Holding Cite

Before, during and after treaty times, the usual and
accustomed fishing places of the Quileute and Hoh
Indians included the Hoh River from the mouth to its
uppermost reaches, its tributary creeks, the Quileute
River and its tributary creeks, Dickey River,
Soleduck River, Bogachiel River, Calawah River,
Lake Dickey, Pleasant Lake, Lake Ozette, and the
adjacent tidewater and saltwater areas.

U.S. v. State, 384 F.Supp.
312,
372 (W.D.Wash.1974)

FOF 108

Subsequent published decisions:

None.
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Jamestown
S'Klallam

Findings from original Boldt decision:
None

Subsequent published decisions:

Its usual and accustomed fishing places (shown on
Appendix A attached hereto) include the waters of
the Strait of Juan de Fuca, all the streams draining
into the Strait from the Hoko River east to the mouth
of the Hood Canal, the waters of the San Juan
Islands archipelago, the waters off the west coast of
Whidbey Island, the waters of Hood Canal, and all
streams draining into Hood Canal except the
Skokomish River and its tributaries. In addition, the
Jamestown Klallam Tribe has usual and accustomed
fishing rights on the Sekiu River, but the fishing on
this river shall be subject to the control and
regulation of the Makah Indian Tribe

U.S. v. State, 626 F.Supp.
1405.

1486 (W.D.Wash. 1985), affd

642
F.2d 1141 (9" Cir. 1981)

Lower Elwha

Findings from original Boldt decision:

None.

Subsequent published decisions:

The usual and accustomed fishing places of the
Lower Elwha Tribe include all of the streams
draining into the Strait of Juan de Fuca from the
Hoko River east to the mouth of Hood Canal and the
waters of the Strait of Juan de Fuca.

U.S. v. State, 459 F.Supp.
1020,
1049 (W.D. Wash. 1975)

Tribe

U & A Description or Holding

Cite

The common fishing areas of the Makah Tribe and
the Lower Elwha Band are as follows:

The marine waters of the Strait of Juan de Fuca cast
to Port Crescent (near Port Angeles) and the rivers
and streams along the Strait of Juan de Fuca from the
Hoko River east to the Lyre River, including the
Pysht River and Twin River.

There is no dispute with respect to Makah and Lower
Elwha fishing in common marine areas. The dispute
concerns which of the tribes has fishing rights on the
common rivers ( Hoko, Pyst, Twin and Lyre) which
are primary to the rights of the other tribe, to the
extent that one tribe may control or preclude fishing
by the other on those rivers.

U.S. v. State, 459 F.Supp.
1020,
1067 (W.D. Wash. 1975)

The Lower Elwha Band also claims additional
marine and river areas as usual and accustomed
fishing places but the court declines to rule or
consider such claims at this time.

U.S. v. State, 459 F.Supp.
1020,
1067 (W.D. Wash. 1975)
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The usual and accustomed fishing grounds of the | U.S. v. State, 626 F.Supp.
Lower Elwha Band of Klallam Indians include, in 1405,
addition to those determined in the Order of April 1443 (W.D. Wash. 1985),
18, 1975, 459 F.Supp. at 1049, and the Order of aff’d 642 F.2d 1141 (9" Cir.
March 10, 1976, 459 F.Supp.at 1066, the waters of | 1981)
the San Juan Islands archipelago, the waters off the
west coast of Whidbey Island, Hood Canal and all
streams draining into Hood Canal except the
Skokomish River and all of its tributaries.
We conclude that the Lower Elwha Tribe is entitled | U.S. v. Lower Elwha Tribe,
to exercise the primary Indian fishing right on the 642
disputed rivers east of the Hoko and that Makah F.2d 1141, 1144 (9" Cir.
fishing In that area is subject to Elwha permission. 1981)
The Hoko River remains a joint fishery. These are
the “right(s) of taking fish” that were secured by the
treaties, and these are the rights enforceable today.
Lummi Findings from original Boldt decision:
U.S. v. State, 384 F.Supp.
The Lummis had reef net sites on Orcas Island, San | 312,
Juan Island, Lummi Island and Fidalgo Island, and 360 (W.D.Wash. 1974)
near Point Roberts and Sandy Point. FOF 45
Tribe U & A Description or Holding Cite

In addition to the reef net locations listed above, the
usual and accustomed fishing places of the Lummi
Indians at treaty times included the marine areas of
Northern Puget Sound from the Fraser River south to
the present environs of Seattle, and particularly
Bellingham Bay. Freshwater fisheries included the
river drainage systems, especially the Nooksack,
emptying into the bays from Boundary Bay south to
Fidalgo Bay.

U.S. v. State, 384 F.Supp.
312,
360 (W.D.Wash.1974)

FOF 46

Subsequent published decisions:

We are persuaded that Judge Boldt did not intend for
either the Strait of Juan de Fuca or the mouth of the
Hood Canal to be included within the Lummi’s usual
and accustomed grounds and stations. Based on the
geography of the area, however, we conclude that
Judge Boldt did intend to include [within Lummi
usual and accustomed grounds and stations]
Admiralty Inlet. We affirm Judge Rothstein’s order
of dismissal in part, and reverse it in part.

U.S. v. Lummi Indian Tribe,
235
F.3d 443, 453 (2000).

We conclude, however, that because the Lummi
were fishing from the northern part of Puget Sound
south “to” the environs of Seattle, the fishing
grounds must end where those environs begin.

...the environs of Seattle extended approximately to
Edmonds.

Muckleshoot Indian Tribe v.
Lummi Indian Nation, 234
F.3d 1099, 1100 (2000)
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Muckleshoot v. Lummi, .141 F.3d 1355 (9"
Cir.1998).

Makah

Findings from original Boldt decision:

The Makah's usual and accustomed fishing places
prior to treaty time included the waters of the Strait
of Juan de Fuca to Port Crescent (near Port Angeles)
extending out into the ocean to an area known as
Swiftsure and then south along the Pacific Coast to
an area intermediate to Ozette Village and the
Quiliure Reservation, as well as the rivers along the
Straigt of Juan de Fuca and down the Pacific shore
starting at the Elwah River and including the Lvre
River, Twin River, Pysht River, Hoko River, Sekiu
River, Sooes River, Waatch River, Big River, and
Ozette River and Lake Ozette.

U.S v. State, 384 F.Supp.
312,
364 (W.D.Wash.1974)

FOF 65

Tribe

U & A Description or Holding

Cite

Subsequent published decisions:

On the basis of all evidence submitted and
reasonable inferences drawn therefrom, the Court
finds that at the time of the treaty of Neah Bay, 12
Stat. 939, the Makah Tribe’s usual and accustomed
offshore fishing grounds included, in addition to
those areas previously determined by this Court:
Waters of the Pacific Ocean west of the coasts of
Vancouver Island and what is now the State of
Washington bounded on the west by longitude 125°
44 W. and on the south by a line drawn westerly
from the Norwegian Memorial along latitude 48° 2
15 “N., including but not limited to the waters of 40
Mile Bank, Swiftsure Sound, and the waters above
Juan de Fuca Canyon, to the extent that such waters
are included in the area described.

US. v. State, 626 F.Supp.
1405,
1467 (W.D.Wash.1985)

FOF 346

The common fishing areas of the Makah Tribe and
the Lower Elwha Band are as follows:

The marine waters of the Strait of Juan de Fuca east
to Port Crescent (near Port Angeles) and the rivers
and streams along the Strait of Juan de Fuca from the
Hoko River east to the Lyre River, including the
Pysht River and Twin River.

U.S. v. State, 459 F.Supp.
1020, 1067
(W.D.Wash.1975)
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Muckleshoot

Findings from original Boldt decision:

Prior to and during treaty times, the Indian ancestors
of the present day

Muckleshoot Indians had usual and accustomed
fishing places primarily at locations on the upper
Puyallup, the Carbon, Stuck, White, Green, cedar
and Black Rivers, and the tributaries to these rivers
(including Soos Creek, Burns Creek and Newaukum
Creek) and Lake Washington, and secondarily in the
saltwater of Puget Sound.

U.S. v. State, 384 F.Supp.
312,
367 (W.D.Wash.1974)

Tribe

U & A Description or Holding

Cite

Subsequent published decisions:

In proceedings adjudicating treaty-reserved fishing
rights in Washington State, the Puyallup, Suguamish,
and Swinomish Indian Tribes sought determination
regarding extent of Muckleshoot Indian Tribe’s
saltwater usual and accustomed fishing area. The
United States District Court for Western District of
Washington, Barbara Jacobs Rothstein. J., entered
summary judgment in favor of Puyallup, Suquamish,
and Swinomish Tribes. Muckleshoot Tribe appealed.

Because we agree with the district court that the
Muckleshoot’s saltwater usual and accustomed
fishing area, as found by Judge Boldt,

Was limited to Elliott Bay, we affirm the grant of
summary judgment...

U.S. v. Muckleshoot Indian
Tribe, 235 F.3d 429, (9" Cir.
2000)

U.S. v. Muckleshoot Indian
Tribe, 235 F.3d 429, 431 (9th
Cir. 2000)

Nisqually

Findings from original Boldt decision:

The usual and accustomed fishing places of the
Nisqually Indians included at least the saltwater
areas at the mouth of the Nisqually River and the
surrounding bay, and the freshwater courses of the
Nisqually River and its tributaries, McAllister
(medicine or Shenahnam) Creek, Sequalitcu Creek,
Chambers Creek and the lakes between Steilcoom
and McAllister Creeks. The saltwater fisheries were
shared with other Indians.

U.S. v. State, 384 F.Supp.
312,
369 (W.D.Wash. 1974)

Subsequent published decisions:

At the time of the Treaty of Medicine Creek, 10 Stat.
1132, the Nisqually Indian Tribe and its members
regularly fished in the following described areas: All
saltwater areas of southern Puget Sound from the
northernmost tip of the area generally known as
Henderson Bay south to the Nisqually River bay area
to a line drawn from Johnson Point to Devils Head:;
from a line drawn east from Point Fosdick on Kitsap
Peninsula to Day’s Island south to the Nisqually

U.S. v. State626 F.Supp.
1405,
1441 (W.D.Wash. 1985)

FOF 335
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River bay area (to a line drawn Johnson Point to
Devils Head);and all waters between Henderson Bay
and the Narrows (to a line drawn from Point Fosdick
to Day’s Island) including Carr Inlet and Hale
Passage; as well as the freshwater rivers and streams
which drain into that area.

Tribe

U & A Description or Holding

Cite

Nooksack

Findings from original Boldt decision:

None.

Subsequent published decisions:

The usual and accustomed fishing places of the
Nooksack Tribe include the Nooksack River and its
tributaries, Bellingham Bay, Chuckanut Bay, Birch
Bay, Semiahmoo Bay and Semiahmoo Spit and
surrounding marine waters.

U.S. v. State, 459 F.Supp.
1020,
1048-49 (W.D. Wash.1978)

Port Gamble
S'Klallam

Findings from original Boldt decision:

None.

Subsequent published decisions:

The usual and accustomed fishing grounds of the
Port Gamble Band of Klallam Indians include the
waters of the Strait of Juan de Fuca, and all the
streams draining into the Strait from the Hoko River
east to the mouth of Hood Canal. In addition, the
Port Gamble Klallam Band has usual and
accustomed fishing rights on the Sekiu River, but the
fihing on this river shall be subject to the control and
regulation of the Makah Indian Tribe. Furthermore,
the usual and accustomed fishing grounds for the
Port Gamble Klallam Band include the waters of the
San Juan Islands archipelago and the waters off the
west coast of Whidbey Island. The usual and
accustomed fishing grounds of the Port Gamble
Klallam Band also include Hood Canal and all
streams draining into Hood Canal except the
Skokomish River and all of its tributaries. The usual
and accustomed fishing area of the Port Gamble
Klallam Band is presented graphically in the map
attached as Appendix A.

U.S.v. State, 626
F.Supp.1405,

1442-43 (W.D.Wash.1985)
affd

642 F.2d 1141 (9th Cir. 1981)
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Tribe

U & A Description or Holding

Cite

Puyallup

Findings from original Boldt decision:

The usual and accustomed fishing places of the
Puyallup Indians included the marine areas around
Vashon Island and adjacent portions of Puget Sound,
Commencement Bay, the Puyallup River and the
tributary rivers and creeks. In addition, smaller
creeks adjacent to but not tributaries of the Puyallup
River were used.

US. v. State, 384 F.Supp.
312,
370 (W.D.Wash.1974)

Subsequent published decisions:

At the time of the Treaty of Medicine Creek, 10 Stat.
1132, the Puyallup Indian Tribe and its members
regularly fished in the following described areas:

1. Those salt waters north and west of a line
drawn from Mahnckes Point on the Kitsap peninsula
to the westernmost point of McNeil Island bordering
on Pitt Passage, then extending from Hyde Point on
McNeil Island to Gibson Point on Fox Island and then
extending from Fox point on Fox Island to Point
Fosdick on the Kitsap peninsula, generally known as
the Carr Inlet/Henderson Bay/Hale Passage area; as
well as the freshwater rivers and streams which drain
into that area;

2. Those salt waters north and east of a line
drawn from Hyde Point on McNeil Island to Gordon
Point on the mainland and south of those marine areas
already adjudicated to be usual and accustomed fishing
fronds and stations of the Puyallup Tribe in this case at
384 F.Supp. 312, 371 generally known as the Narrows
area.

U.S. v. State. 626 F.$upp.
1405,
1441 (W.D.Wash.1985)

Quileute

Findings from original Boldt decision:

Before, during and after treaty times, the usual and
accustomed fishing places of the Quileute and Hoh
Indians included the Hoh River from the mouth to its
uppermost reaches, its tributary creeks, the Quileute
River and its tributary creeks, Dickey River, Soleduck
River, Bogachiel River, Calawah River, Lake Dickey,
Pleasant Lake, Lake Ozette, and the adjacent tidewater
and saltwater areas. In aboriginal times the Quileyte
Indians utilized fishing weirs where salmon were
caught along the Quillayute River. In 1861 James G
Swan encountered fish weirs about a mile up from the
bend of the Quillayute River near its mouth and about a
mile further upstream. Along the adjacent Pacific
Coast Quileutes caught smelt, bass, puggy, codfish,
halibut, flatfish, bullheads, devilfish shrak, herring,
sardines, sturgeons, seal, sea lion, porpoise and whale.

U.S. v. State.384 F.Supp.
312,
372 (W.D.Wash.1974)
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Tribe U & A Description or Holding Cite
Subsequent published decisions:
. . L U.S. v. McGowan, 62 F.2d,
Does not have rights in Columbia River estuary. 955(9" Cir. 1932)
Quinault Findings from original Boldt decision:
. U.S. v. State, 384 F.Supp.
The usual and accustomed fishing places of the | 310
Quinault people within the case area at treaty time | 374 (w.D.Wash.1974)
included the following rivers and streams:
Clearwater, Queets, Salmon, Quinault (including
Lake Quinault and the Upper Quinault and the Upper
Quinault tributaries), Raft, Moclips, Copalis, and Joe
Creek. Ocean fisheries were utilized in the waters
adjacent to their territory.
Subsequent published decisions:
U.S. v. State. 384 F.Supp.
Shared U&As at Grays Harbor and streams emptying | 312,
into Grays Harbor. 374 (W.D.Wash. 1974)
Does not have rights in Columbia River. US. v. McGowan, 62 F.2d
955 (9th Cir. 1932)
Quinault Tribe has usual and accustomed fishing | U.S. v. State. 459
areas at Grays Harbor and its watersheds including | F.Supp.1020,
the Humptulips River. 1038 (W.D.Wash.1975)
Samish Findings from original Boldt decision:
None
Subsequent published decisions:
Originally court determined that Samish had no treat | U.S. v. State, 641 F.2d 1368,
fishing rights, in part because the Tribe was not 1372 (1981)
federally recognized.
Tribe U & A Description or Holding Cite

Court held that 1996 federal recognition of tribe was
extraordinary circumstance allowing Samish Tribe to
have its treaty fishing rights determined in
subsequent proceedings.

U.S. v. State, 349 F.2d 1152,
1162 (2005)

Sauk-Suiattle

Findings from original_Boldt decision:

The usual and accustomed fishing places of the Sauk
River Indians at the time of the treaty included Sauk
River, Cascade River, Suiattle River and the
following creeks which are tributary to the Suiattle
River-- Big Creek, Tenas Creek, Buck Creek, Lime
Creek, Sulphur Creek, Downey Creek, Straight
Creek and Milk Creek, Bedal Creek, tributary to the
Sauk River, was also a Sauk fishing ground.

U.S. v. State, 384 F.2d 312,
376 (W.D.Wash.1974)
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Subsequent published decisions:

Shoalwater Bay- No treaty rights.

Tribes of the Chehalis Indian
Reservation, et al. v. State,
96F.3d 334, 344 (1996)

Shoalwater Bay

Findings from original Boldt decision:

None.

Subsequent published decisions:

None.

Skokomish

Findings from original Boldt decision:

The usual and accustomed fishing places of the
Skokomish Indians before, during and after treaty times
included all the waterways draining into Hood Canal
and the Canal itself, Saltwater trolling and spearing
were less important than river fisheries.

U.S. v. State, 384 F.Supp.
312,
377 (W.D.Wash.1974)

Subsequent published decisions:

None.

Tribe

U & A Description or Holding

Cite

Snohomish

Findings from original Boldt decision:

None.

Subsequent published decisions:

No treaty rights.

U.S. v Samish, et al, 641
F.2d 1368 (9" Cir 1981)

Snoqualmie

Findings from original Boldt decision:

None.

Subsequent published decisions:

No treaty rights.

U.S. v Samish, et al, 641
F.2d 1368 (9" Cir 1981)

Snoqualmoo

Findings from original Boldt decision:
None.

Subsequent published decisions:

None.

Squaxin Island

Findings from original Boldt decision:

During treaty times the Squaxin Island Indians fished
for coho, chum, chinook, and sockeye salmon at
their usual and accustomed fishing places in the
shallow bays, estuaries, inlets open Sound of
Southern Puget Sound and in the freshwaters streams
and creeks draining into those inlets.

U.S. v. State, 384 F.Supp.312
378 (W.D.Wash. 1974)
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Subsequent published decisions: U.S. v. State, 626 F.Supp.
1405, 1441 (1985)
At the time of the Treaty of Medicine Creek, 10 Stat,
1132, the Squaxin Island Indian Tribe and its
members regularly fished in the following described | FOF 337
areas:
1. Those salt waters north and west of a line
drawn from Mahnekes Point on the Kitsap
Peninsula to the westernmost point of
McNeil Island bordering on Pitt Passage,
then extending from Hyde Point on McNeil
Island to Gibson Point on Fox Island and
then extending from Fox Point on Fox
Tribe U & A Description or Holding Cite
Island to Point Fosdick on the Kitsap Peninsula,
generally known as the Carr Inlet/Henderson
Bay/Hale Passage area; as well as the freshwater
rivers and streams which drain into that area;
2. Those salt waters north and east of a line
drawn from Hyde Point on McNeil Island to
Gordon Point on the mainland and south of
the Tacoma Narrows Bridge.
Steilacoom Findings from original Boldt decision:

None.

Subsequent published decisions:

No treaty rights.

U.S. v. Samish, et al, 641
F.2d 1368 (9" Cir. 1981)

Stillaguamish

Findings from original Boldt decision:

During treaty times and for many years following the
Treaty of Point Elliott, fishing constituted a means of
subsistence for the Indians inhabiting the area
embracing the Stillaguamish River and its north and
south forks, which river system constituted the usual
and accustomed fishing places of the tribe. Salmon
and steelhead were eaten in both fresh and cured
form.

U.S. v State, 384 F.Supp.312,
379 (W.D.Wash.1974)

Subsequent published decisions:

Tribe has not followed proper procedure for
establishing usual and accustomed fishing areas in the
northern portion of Port Susan.

U.S. v State, 459
F.Supp.1020
1068 (1978)

Suguamish

Findings from original Boldt decision:

None.
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Tribe

U & A Description or Holding

Cite

Subsequent published decisions:

The usual and accustomed fishing places of the
Suguamish tribe include the marine waters of Puget
Sound from the northern tip of VVashon Island to the
Fraser River including Haro and Rosario Straights,
the streams draining into the western side of this
portion of Puget Sound and also Hood Canal.

U.S. v State, 459
F.Supp.1020
1049 (1978)

FOF5

Not entitled to exercise fishing rights on the east side
of Puget Sound.

U.S. v. Suquamish, 901 F.2d
772,778 (1990)

Swinomish

Findings from original Boldt decision:

None.

Subsequent published decisions:

The usual and accustomed fishing places of the
Swinomish Tribal Community included the Skagit
River and its tributaries, the Samish River and its
tributaries and the marine areas of northern Puget
Sound from the Fraser River south to and including
Whidbey, Camano, Fidalgo, Cuemes, Samish,
Cypress and the San Juan Islands, and including
Bellingham Bay and Hale Passage adjacent to
Lummi Island.

U.S. v. State, 459 F.Supp.
1020, 1048 (1978)

The district court interpreted this finding to exclude
waters in Area 10 because the southern tip of
Whidbey Island, the southernmost land point named,
lies seven miles north of the northernmost part of
Area 10.

The marine areas of northern Puget Sound ...south
to and including. Whidbey Island does not include
any portion of Area 10.

Muckleshoot, et al v. Lummi,
141 F3d 1355, 1358 (1998)

Muckleshoot, et al v. Lummi,
141 F3d 1355, 1359 (1998)

Tribe

U & A Description or Holding

Cite

Tulalip

Findings from original Boldt decision:

None.
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Subsequent published decisions:
U.S. v. State, 459 F.Supp.
MARINE FISHERY 1020, 1059
(W.D.Wash.1975)
The following described areas are found to be usual
and accustomed marine fishing areas of the Tulalip
Tribes of Washington: Beginning at Admiralty Head | (NOTE: These findings are
on Whidbey Island and proceeding south, those provisional and superseded
waters described as Admiralty Bay and Admiralty by settlement agreements
Inlet, then southeasterly to include the remainder of | @nd findings in 626 F.Supp.
Admiralty Inlet including Mutiny and Useless Bay, | 1402 below.)
then northeasterly to include Possession Sound and
Port Gardner Bay, then northwesterly to include the
waters of Port Susan up to a line drawn true west of
Kyak Point and Holmes Harbor and Saratoga
Passage up to a line drawn true west of Camano on
Camano lIsland.
FRESH WATERS
The court is satisfied that the Indians who settled on | U.S. v. State, 459
the Snohomish Reserve and the Tulalip Reservation, | F.Supp.1020, 1060
and whose descendants comprise the numerical (W.D.Wash.1975)
majority of the present Tulalip Tribes, were
members of tribes known today as Snoqualmie, o
Snohomish and Skykomish. The following usual (NOTE: These findings are
and accustomed fresh water fishing places of the provisional and superseded
foregoing tribes are for present purposes the usual by settlement agreements
and accustomed fishing places of the Tulalip Tribes | 2nd findings in 626 F.Supp.
subject to the conditions below: the Snohomish 1405 below.)
River system including tributaries and fresh water
lakes and the Snoqualmie and Skykomish River
systems.
CONDITIONS:
These findings of the Tulalip Tribes’ usual and
accustomed fishing places are provisional until
further order of the court. The court will entertain
future argument and receive further evidence, from
any affected party, going to possible
Tribe U & A Description or Holding Cite

expansion or limitation of these provisional findings

and whether the findings should be made permanent.

Ruling on the Tulalip Tribes’ claims of exclusive
fishing areas is reserved pending receipt of further
evidence and argument. These provisional findings
shall have no application whatsoever upon claimed
usual and accustomed fishing places by the
Duwamish, Samish, Snohomish, Snogualmie and
Steilacoom tribes.
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There is sufficient specific documentation and

evidence to establish usual and accustomed fishing

by Tulalip predecessors at the following locations:

(a) Admirality Inlet, including its Whidbey Island
bays; Saratoga Passage, Penn Cove and Holmes
Harbor; Possession Sound and Puget Sound
south of Whidbey Island to the present West
Point Lighthouse, including Tulalip Bay and
Port Gardiner. (Lane, TR July 18, 1983, 635-
637, 651-653, 683; Dover Deposition 18, 26-
28).

(b) Waterman recorded Snohomish places names
for locations on the eastern shore of the Puget
Sound in the vicinity of Pt. Edwards and Pt.
Wells, named Stu-bus and Ile’i-s-tu-bus. (Exh.
USA-103 (T-M-14), Appendix 1)). Hudson Bay
Company, records refer to encounters with
Snohomish at Murden Cove at Bainbridge
Island (Exh. T-M-26, entry for July 7, 1827).

(c) The entire Port Susan inlet except close to the
mouths of the Stillaguamish River (Lane, TR
July 18, 1983, 634, 691, 704-705; Lane, TR
July 30, 1975, 80, 93).

(d) The waters off the west coast of the Whidbey
Island including those northerly and westerly
from the West Beach shoreline from Deception
Pass to Pt. Partridge. (Lane, TR July 18, 1983,
692).

U.S. v. State, 626 F.Supp.
1405, 1530 (W.D.
Wash.1982)

FOF 380

Tribe

U & A Description or Holding

Cite
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IN-COMMON

In addition to the above, the evidence as a whole,
when applied consistently with this court’s prior
Findings of Fact, notably Nos. 10, 13, 14, 26, and 28
(384 F.Supp. 312, 352-357), and its prior legal
holdings set out in 384 F.Supp.at 332 and 459
F.Supp. 1020, 1059, is sufficient to establish (subject
to the limitation set out in Finding No. 383, below),
that at treaty times the precedessor Indian groups to
the Tulalip Tribes customarily fished in the
following marine areas and that such areas were
therefore usual and accustomed fishing grounds of
those groups in common with other groups:

(a) Point Roberts, Birch Bay and adjacent
waters now designated WDF Area 7A.

(b) The waters of the San Juan Archipelagu,
Haro Strait and Rosario Strait and the
portion of the Strait of Juan de Fuca
northeasterly of a line drawn from Trial
Island,(in Canada) to Protection Island.

(c) The waters of WDF Area 10.

U.S. v. State, 626 F.Supp.
1405, 1530 (W.D.
Wash.1982)

FOF 381

The freshwater usual and accustomed fishing area of
the Tulalip predecessors includes the Snohomish-
Snoqualamie-Skykomish River drainage area
including its freshwater lakes. (Dover Deposition
21). They also were permitted to fish on the
Stillaguamish River only with the permission and at
the invitation of the Stillaguamish Tribe.

U.S. v. State, 626 F.Supp.
1405, 1530 (W.D.
Wash.1982)

FOF 382

The only areas so considered in this determination arc
those described in the Tulalip Tribes’ written closing
argument as follows:

“[T]he open marine waters of the following areas: (a)
adjacent to the San Juan Islands including Rosario
Strait (excluding reef net sites and certain enclosed
areas), (b) the eastern portion of the Strait of Juan de
Fuca, (c) Admiralty Inlet and the environs of Whidbey
Island, (d) Possession Sound, Saratoga Passage and
Port Susan, (e) the central area of Puget Sound; and (f)
the freshwater areas of the Snohomish-Snoqualmie-
Skykomish river drainage system ***”together with the
Stillaguamish River system. The only tribe whose
extent of use of any of those areas was considered in
this determination was Tulalip Tribes and its
precedessor entities.

U.S. v. State, 626 F.Supp.
1405, 1530 (W.D.
Wash.1982)
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IN-COMMON:

(@) Subject to the limitations elsewhere
expressed in these findings and conclusions
*1532 the Tulalip Tribes’ in-common
fishing right area includes the open marine
waters northerly from a true east-west line
passing through the Pt. VVashon light (the
present southern boundary of WDF Area 10)
to the Canadian border and westward into
that portion of the United States’ waters of
the Strait of Juan de Fuca that is easterly of a
line extending northwesterly from the
northernmost tip of Protection Island to Trial
Island (in Canada).

(b) Excluded from this Tulalip in-common
fishing right area are the following areas:

i.  Any waters included in the reservation of
another tribe.
ii. That portion of WDF Area 8 northeasterly of
a line drawn between Strawberry Point on
Whidbey Island and Brown point on Camano
Island, including Swinomish Channel (a.k.a.
Swinomish Slough), Deception Pass, Hale
Passage (off Lummi Island) and WDF Area 7D,
provided, that with respect to any other area of
the types referred to in Findings of Fact No. 379
that heretofore has been, or may hereafter be,
found by this court, or agreed to by the affected
tribes, to be a primary right area of another tribe,
the Tulalip fishing right is subordinate to the
primary right of such other tribe.
iii. Those areas within which the Tulalip Tribes
has contracted not to claim a non-permissive
fishing right in the stipulated agreements
indentified in Finding of Fact No. 383 herein.
The areas specifically withdrawn from the Tulalip
Tribes’ claim pursuant to those negotiated
settlements are:

1. The portions of WDF Areas 6 and 6B
southerly and westerly of a line drawn from
Point Wilson westerly to McCurdy Point,
thence westerly to the northernmost tip of
Protection Island and thence northwesterly to
Trial Island and all of WDF Area 6D.

2. WDF Areas 7B and 7C.

U.S. v. State, 626 F.Supp.
1405, 1532 (W.D.Wash.
1982)
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3. Those portions of WDF Area 10 easterly of a
line drawn from AlKi Point to West Point
thence to Meadow Point (all in Seattle) and
all of WDF Areas 10A, 10C, 10D, 10F and
10G (formerly 10B);

4. All waters south of a true east-west line
passing through the Pt. VVashon light;

5. Those portions of WDF Area 10 westerly of
a line drawn from Point Monroe on
Bainbridge Island to Point Jefferson on the
Kitsap Peninsula and all of WDF Area 10E;

6. Those portions of WDF Area 9 south and
west of a line drawn from Foulweather Bluff
to Kinney Point on the southernmost tip of
Marrowstone Island, and south and west of a
line drawn from Marrowstone Point, on the
northernmost tip of Marrowstone Island, to
Point Wilson, including Kilisut Harbor, and
all of WDF Area 9A;

7. All waters southwesterly of the northern
boundary of WDF Area 12; and

8. All freshwaters draining into the waters
described in this part 7(b) iii.

iv. Any other area to which a particular tribe or
tribes hereafter establishes that it historically
exercised paramount of preemptive fisheries
control (primary right control) at treaty time.

Upper Skagit

Findings from original Boldt decision:

At treaty time, the usual and accustomed fishing
places of the Upper Skagit Tribe included humerous
areas along the Skagit River, extending from about
Mt. Vernon upstream to Gorge Dam.

U.S. v. State, 384 F.Supp.
312, 379 (1974)

Subsequent published decision:

Upper Skagit have usual and accustomed areas
including "the marine and fresh waters, tidelands, and
bedlands adjacent and. subjacent thereto of the areas
along the Saratoga Passage on the east coast of
Whidbey Island from Sneatlum Point in the vicinity of
Penn Cove and Harrington's Lagoon to Holmes Harbor,
and on Camano Island from Utsaladdy to what is now
the vicinity of Camano Island State Park and Elger
Bay.

U.S. v. State, 873 F.Supp.
1422
1449-50 (1994)
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In addition, these predecessor groups of the Upper
Skagit also fished at the following marine and tideland
locations: Deception Pass, Similk Bay, and southward
to and including Penn Cove and Utsaladdy. Because
the Upper Skagit have succeeded to the interests of
these predecessor groups, the Upper Skagit also have
the right to take fish from these usual and accustomed
grounds and stations.”

The Tribe’s usual and accustomed areas include “the
marine and fresh waters, tidelands, and bedlands
adjacent and subjacent thereto of the vicinity of
Bayview on Padilla Bay to the vicinity of Blanchard on
Samish Bay up to and including Chuckanut Bay.”

Yakima

Findings from original Boldt decision:

Since there was more intermarriage and communication
with those Indians now called Nisqually, Puyallup,
Muckleshoot, and Snoqualmie, fisheries in their area of
residence were more commonly used by members of
the Yakima Indian Nation. These fisheries in the area
of this case’s inquiry included the waters of the
Snoqualmie, Snohomish, Green, Puyallup,
Nisqually, Stuck, Duwamish, White, Carbon and
Black Rivers and their tributaries.

U.S. v. State, 384 F.Supp.
312, 380-81
(W.D.Wash.1974)

Subsequent published decisions:

No marine usual and accustomed fishing areas.

U.S. v. State, 873 F.Supp.
1422, 1447-48
(W.D.Wash.1994)
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Ecology starts dialogue about reducing toxic chemicals in fish to better
protect public health

OLYMPIA — The Washington Department of Ecology (Ecology) wants Washingtonians
to take part in a statewide effort to update environmental standards that
will safeguard people who eat fish and shellfish from the state’s waters.

The step follows progress Washington has made to prevent sources of toxic
chemicals that contaminate our air, water, soil, food, and our bodies.

Washington has reduced mercury pollution and is phasing out persistent
chemicals that build up in the food chain, such as toxic flame retardants.
The state has taken steps to reduce and phase out the use of copper brake
pads, lead wheel weights, copper boat paints, and chemicals in children’s
products.

“Ensuring that the state’s environmental standards accurately reflect our
citizens” exposure is the next step needed to reduce toxics in our
environment and protect public health for Washington’s fish and shellfish
consumers,” said Ecology Director Ted Sturdevant.

To get at the problem of toxics in fish and shell
a more accurate view of how much fish and shellf
eat.

sh, Ecology is developing

i
ish Washington residents

Ecology is asking for comments on a newly released technical support
document, which focuses on fish consumption in Washington and existin?
environmental and human health information. The draft document is called
“Fish Consumption Rates Technical Support Document: A Review of Data and
Information About Fish Consumption in Washington.”

Washington uses fish consumption rates as a basis for environmental cleanup
and pollution control. Washington currently uses two rates based on
assumptions about_how much fish and shellfish residents eat: 6.5 grams per
day incorporated into water quality standards, and 54 grams per day, which
is used in setting sediment and water cleanup standards. The rates were
developed in the early 1980s and 1990s.

Current science indicates that the current fish consumption rates do not
accurately reflect how much of our state’s fish and shellfish Washingtonians
actually eat each day. In fact, the available information indicates that
some of us consume much larger amounts.

The _American Heart Association recommends eating fish at least two times per
week as part of a healthy diet. Fish is not only an important source of
nutrition, but catching, preparing and eating Ffish are important cultural
and family practices as well. Consequently it’s vital to have environmental
standards that protect people who eat fish from exposure to harmful


http://www.heart.org/HEARTORG/General/Fish-and-Omega-3-Fatty-Acids_UCM_303248_Article.jsp

chemicals.

As Washington moves toward developing new, more accurate Fish consumption
rates, Ecology welcomes — and needs —_involvement by many people and
|nt@gests, including tribal nations, industries, municipalities, and
residents.

Here’s how the public can take part in this dialogue:

- View the draft document on Ecology’s new fish consumption web
portal. (http://www.ecy.wa.gov/toxics/Ffish.html)

- Email comments to Ecology at fishconsumption@ecy.wa.gov. Comments
will be accepted until 5 p.m. Dec. 30, 2011.

. _Join email listservs to %et updates on rulemaking activities. You
can find the listservs on the fish consumption web portal.

- On a regular basis during the comment period, Ecology will post
comments it receilves and other updates so the public can review them.

- Ecology plans to hold a public workshop to bring together many
interests and viewpoints to talk about fish consumption i1n Washington. The
workshoB would provide an opportunity to learn and to gather comments and
idegg about updating state standards. The workshop’s date and location are
pending.

- After the comment period ends, Ecology will _evaluate and consider
all fTeedback received through public discussions, written comments,
discussions with tribes, and any other relevant sources.

HH#

Media Contacts:

- Seth Preston, Toxics Cleanup Program communications
manager, 360-407-6848; 360-584-5744 cell;

seth.preston@ecy.wa.gov

- Sandy Howard, Water Quality Program communications
manager, 360-407-6408; 360-791-3177 cell;
sandy.howard@ecy.wa.gov

Fish consumption web portal: http://www.ecy.wa.gov/toxics/fish.html

Ecology’s website: http://www.ecy.wa.gov
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Ecology’s social media: http://www.ecy.wa.gov/about/newmedia.html

Sandy Howard
Communications - Washington Department of Ecology
Water Quality Program - Environmental Assessment Program

360-407-6408 (desk) ~ 360-791-3177 (cell)

cid:image001.j 01CC3D80.295471D0

Check out our new media tools...

This Email message contained an attachment named

image001.jpg

which _may be a computer program. This attached computer program could
contain a computer virus which could cause harm to EPA®"s computers,
network, and data. The attachment has been deleted.

This was done to limit the distribution of computer viruses introduced
into the EPA network. EPA is deleting all computer program attachments
sent from the Internet into the agency via Email.

IT the message sender is known and the attachment was legitimate, you
should contact the sender and request that they rename the file name
extension and resend the Email with the renamed attachment. After
receiving the revised Email, containing the renamed attachment, you can
rename the file extension to its correct name.

For further information, please contact the EPA Call Center at
(866) 411-4EPA (4372). The TDD number is (866) 489-4900.
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From: "McCormack, Craig (ECY)" <cmcc461@ECY.WA.GOV>

To: Dianne Barton <bard@critfc.org>

Cc: Aja DeCoteau <deca@critfc.org>, Barbara Harper <bharper@amerion.com>, Marylou Soscia/R10/USEPA/US@EPA, "McCormack,
Craig (ECY)" <cmcc461@ECY.WA.GOV>

Date: 10/28/2011 07:49 AM

Subject: Tribal U & A's

Good Morning Dianne:

I thought the CRITFC meeting went very well with many important fish consumption related
topics discussed and reviewed — we had many lively discussions and I look forward to
continuing the dialogue and these discussions.

I have forwarded the news articles you sent me to our public information officer to be used
and/or posted — thank you for sending that information. Ecology has many important fish
consumption related messages to communicate and these articles | hope will establish a public
communication standard.

The topic of tribal treaty reserved rights came up during our discussion and | noted an
adjudicated court case law summary that helps define approximate geographic areas
associated with tribal treaty reserved rights. The summary of tribal U & A’s by Washington
State’s Attorney General’s Office is an appendix to Washington State’s Department of

Transportation document : WSDOT Model Comprehensive Tribal Consultation Process for
the National Environmental Policy Act. Links to the documents are provided below:

WSDOT Tribal consultation:

http://www.wsdot.wa.gov/environment/tribal
Link to the summary of U and A’s for Western WA:

http://www.wsdot.wa.gov/NR/rdonlyres/E7D12CF6-9C54-4D9C-8325-
F64D2A4BCE96/0/Appendix_B_UandA_Court_Orders.pdf

| started a draft companion document on treaty reserved rights but discontinued that effort due
to competing time demands and my management’s direction focused on fish consumption rate
information only. | have attached an initial “DRAFT” document | was writing because it
includes some GIS mapping to correspond to the U&A summary tables provided in the link
above.

Thanks again for helping organize yesterday’s meeting and | enjoyed meeting you personally.

Regards/Craig

(See attached file: Treaty Rights 20110202.pdf)

————— Forwarded by Marylou Soscia/R10/USEPA/US on 06/18/2012 05:34 PM -----
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From: "McCormack, Craig (ECY)" <cmcc461@ECY.WA.GOV>
To: Marylou Soscia/R10/USEPA/US@EPA

Date: 11/17/2011 05:01 PM

Subject: recent article on fish consumption from WA State

http://www.huffingtonpost.com/2011/11/17/water-pollution-regulations-fish-
seafood _n_1090928.html
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